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HONORS CAPSTONE ABSTRACT
William Shakespeare’s plays often involve legal systems, and comedic legal justice
occurs most conspicuously and controversially in The Merchant of Venice. Studies of legal
context for the play have focused on different branches of English law during Shakespeare’s
lifetime. My project inquires further: to what degree did Shakespeare know about Venetian law
and consider it when inventing this comedy?
Act 4, Scene 1 of The Merchant of Venice is one of the most obvious examples of
Shakespeare’s impressive command and understanding of the law. While Shakespeare’s
appreciation for the law has been noted by many scholars, the main question has been what
Shakespeare knew about English law and how that impacted his plays. I focused on how
Venetian law could have influenced The Merchant of Venice. During this scene, Portia
masquerades as a judge for the sentencing portion of Antonio’s trial. She uses her command of
the law to challenge the plaintiff’s claim. I concentrate my analysis on how a historical
perspective on Venetian law, especially as described in Gasparo Contarini’s The Commonwealth
and Government of Venice (1599), helps explain affects her actions during the trial and the
conclusion of the play.

Shakespeare and the Law: Analyzing Venetian Legal Context for The Merchant of Venice

The law has been an inspiration for many sources of entertainment in the modern world,
especially movies. They range from the serious like A Few Good Men to the lighthearted like
Legally Blonde. Entertainment in 16th century England was no different; the legal field was an
influence on William Shakespeare and his plays, from tragedies like King Lear to comedies like
The Merchant of Venice. Act 4, Scene 1 of The Merchant of Venice is one of the most obvious
examples of Shakespeare’s impressive command and understanding of the law. He used parts of
English and Venetian law to move the plot of the play forward and bring it to its comedic end.
While Shakespeare’s appreciation for the law has been noted by many scholars, the main
question has been what Shakespeare knew about English law and how that impacted his plays. I
aim to answer a different question: what did Shakespeare know about Venetian law and how did
that impact the plot of The Merchant of Venice?
Shakespeare was no stranger to English law. Throughout his life, his family was involved
in legal battles. Based on the interactions he had with the law during his lifetime, scholars have
speculated that he had an interest in the English legal system that found its way into his plays.
There are two kinds of courts in English legal system: common law and chancery court.
Common law was jury-based and ruled by precedent and statutes, while chancery courts were
ruled by judge’s equity and fairness. According to English common law, judges made their
decisions based on previous judgments that most closely applied to the case at hand. Chancery
court gave the judges a bit more leeway when coming to a decision. They were allowed to rule
based on what each judge determined was the “fair” decision in each particular case, rather than

what was most by the book (Chancery). Based on these two court systems, Mark Edwin
Andrews argues in his book Law Versus Equity in The Merchant of Venice that the play’s
location should be changed to London, rather than Venice, because the “procedure of the trial
and the substantive law expressed therein are so definitely a part of the English jurisprudence
that the case of Shylock vs. Antonio could not have been tried before any forum other than the
Court of King’s Bench and the Court of Chancery sitting at Westminster, a city on the Thames
near London” (Andrews 19). Many scholars like Andrews analyze The Merchant of Venice based
on the English legal system. According to Ethan Shagan, “Shakespeare’s Portia was not the only
late Elizabethan to insist that a bondholder ‘must’ be merciful or else the state should intervene”
(398). Debating the qualities of equity and mercy and their places in the English legal system,
Shagan analyzes how the religious doctrine of mercy coincides with justice in English laws and
uses 16th century Puritan theologian William Perkins’ lectures on mercy in the law to evaluate
Shakespeare’s combination of the two. B.J. Sokol interprets the trial in Act 4, Scene 1 by
comparing it to cases from the English Law Merchant courts that presided over trials involving
English merchants (Sokol 62-63).
Although Andrews was confident enough in his assessment of the English legal system to
symbolically move the location of the play to London, I am not as confident in his assertion. As
opposed to English courts, Venetian law was a “public-order, reputation-based society”
(González de Lara 247). This type of legal system was formed because of Venice’s
merchant-focused society. This system benefitted Venetian citizens by offering preferential
treatment that protected their economic interests. One example of this is that “… Venice passed
rules and regulations excluding non-Venetians from its overseas trade. Specifically, the state

prohibited foreigners from both shipping merchandise from Venice and trading in its colonies”
(González de Lara 265). This Venetian law aligns with The Merchant of Venice. As a Jew,
Shylock does not have the rights of a Venetian citizen. In Act 1, Scene 3, Shylock negotiates
with Bassanio and Antonio about what he is willing to invest in Antonio’s merchant ventures,
eventually settling on 3,000 ducats to be paid back in 3 months (Shakespeare 14-20). If Shylock
were a Venetian citizen, he would have been able to become a merchant rather than remaining an
investor for Antonio. His legal status as a resident alien helps Shakespeare create the main
conflict of the play. Historical Venice imposed such legal distinctions with a similar bias toward
trade among Christian citizens: “The state thus enabled merchants to commit not to embezzle
capital from other Venetians and hence supported a financial market that was crucial to the city's
commercial success” (González de Lara 277). The Venetian legal system protected its citizens
and left others like Shylock on the hook for investing.
Each source that discusses the complex legal issues in The Merchant of Venice uses terms
with different definitions that could cause some confusion, and the contradiction of mercy and
equity is a frequent theme in existing scholarship. In an in-depth look at Shylock’s identity as an
outsider in Venice, Heinz Antor focuses on Shylock's actions in light of mercy, rather than the
legal repercussions. This is similar to what John Euce discusses in his Virginia Law Review
article. Maxine MacKay also spends some time contemplating the moral value of choosing
mercy rather than justice. As B.J. and Mary Sokol state in their article, “Shakespeare and the
English Equity Jurisdiction: The Merchant of Venice and the Two Texts of King Lear, ”
“confusions may partly arise because the term ‘equity’ can be employed in several inconsistent,
or at best partly overlapping, senses” (414). Equity here refers to the justice of a legal situation,

not its use in a philosophical or other tradition. Peter G. Platt defines equity as “… tougher than
mercy but softer than justice and law” (104). Another important discrepancy to note is the use of
the word mercy in existing scholarship. Mercy is seen as a contradiction to equity, almost the
opposite of it. While equity is seen as the just solution that would properly punish a wrongdoer,
mercy is seen as compassionately avoiding the just solution in favor of clemency.
Another common thread in existing scholarship is evaluating the issue of religion in the
legal context of the play. Julia Reinhard Lupton spends a chapter in her book Citizen-Saints:
Shakespeare and Political Theology considering how religion changes characters’ actions in the
play. Lupton specifically evaluates how Shylock’s identity as a Jewish man impacts his
proceedings during the play. Quentin Skinner follows a similar route as MacKay, but he tracks
how religion impacts Portia’s legal decisions. Portia uses religion as a legal weapon against
Shylock, beating him at his own game. Skinner also takes his argument a step further and
analyzes how Cicero’s De inventione influenced Shakespeare’s writing. Although it is
impossible for the English legal system not to have prejudiced Shakespeare’s writing, it is much
more plausible that the main influence on The Merchant of Venice was an outside source like De
inventione or Contarini’s The Commonwealth and Government of Venice.
Skinner asserts that Shakespeare had read and was extremely familiar with De inventione.
He says “… several references in The Merchant of Venice suggest that this was the handbook at
the front of Shakespeare’s mind while writing the trial scene” (100). Based on the specific legal
terms and knowledge that the characters demonstrate in Act 4, Scene 1, Skinner concludes that
Cicero was an essential source of influence for Shakespeare. Another possible influence for The
Merchant of Venice is The Commonwealth and Government of Venice by Cardinal Gasparo

Contarini. Contarini was a Venetian nobleman, and based on how “his experiences as a Venetian
politician had equipped him, he was able to describe with precision and in detail the political
procedures in Venice which for many decades had aroused astonishment and admiration in the
minds of foreigners” (Gilbert 111). The Commonwealth and Government of Venice was
originally written in Latin in the late 16th century and was translated into English by Lewis
Lewkenor in 1599 (“Contarini's Commonwealth”). Although the English translation was
produced two or three years after the play first debuted, many scholars believe that Shakespeare
could read some Latin. Along with this circumstantial evidence that Shakespeare read Contarini,
it is also evident throughout the play’s logic.
One way that Contarini is able to influence the backdrop of the play is through defining
what a Venetian citizen is.
Now first I am to yeeld you a reckoning how and with what wisedome it was
ordayned by our auncestors, that the common people should not bee admitted into
this company of citizens, in whose authority consisteth the whole power of the
commonwealth, then that this definition of citizens was not with lesse wisedome
measured, rather by the nobility of linage, then the greatnes of wealth, as in
auncient commonwealthes it was wont, and as many old philosophers do
prescribe: for though the citie is the company of citizens: yet all those men whose
trauaile the Citie needeth, yea and that dwell within the walles thereof, are not
generally to bee reckoned in the number, nor registred in the right of citizens.
(Contarini 16)

Shylock is not a citizen according to Venetian law and therefore does not benefit from the rights
that citizens have. In his article “Shakespeare and Legal Systems: The Better the Worse (but Not
Vice Versa),” Richard Strier emphasizes that the Venetian law deployed against Shylock
“explicitly distinguishes between ‘aliens’ and citizens, and is specifically aimed only at aliens”
(192). This distinction appears in Act 4, Scene 1 when Portia turns the tables on Shylock. When
Shylock seeks to remove the pound of flesh from Antonio, he is not subtle in his lust for blood;
by demanding that he be allowed to follow through on the terms of the contract, Shylock is
looking to take Antonio’s life. Portia says,
Tarry, Jew:
the law hath yet another hold on you.
It is enacted in the laws of Venice,
if it be proved against an alien
that by direct or indirect attempts
he seek the life of any citizen […]
and the offender's life lies in the mercy
of the Duke only, 'gainst all other voice.
In which predicament, I say, thou stand'st;
for it appears, by manifest proceeding,
that indirectly and directly too
thou hast contrived against the very life
of the defendant; and thou hast incurr'd
the danger formerly by me rehearsed. (Shakespeare 4.1.345-361)

Shylock does not have citizen status in Venice and is subject to different punishments because of
that.
Contarini’s definition of Venetian law explains the legal logic behind the Duke’s action,
or lack of action, regarding appeals in The Merchant of Venice. Contarini says,
Every Wednesday the Duke useth to come downe from his Tribunal, and to go to
the courts where the other Judges and Magistrates administer Justice, and to looke
into their proceedings, exhorting and admonishing them to do that which equitie
and right requireth, and if any suitor do thinke there that his case is not justly delt
withall, he may with al hublenes recommend the same unto the Duke, which if the
Duke findeth to be so indeede, hee presentlie commandeth the magistrate to do
him reason: but if contrarie, he then reprehendeth him that made the complaint,
and so proceedeth onforward: some of the late Dukes have changed this order,
and do not keepe any one certain day in this visitation of Courtes, to the end that
they might chaunce in upon the magistrates on a suddaine, and take them at
unwares. (Contarini 158)
According to Contarini, after the magistrate rules on his decision, if a petitioner decides to appeal
the decision to the Duke, the Duke may overturn the magistrate. In Act 4, Scene 1, Portia enters
disguised as Balthasar, an attorney from Padua. Balthasar is a magistrate sent to rule on this case
specifically (Shakespeare 75-77). Even though Portia is the legal expert in this situation, the
Duke can overrule her judgment for his preference. When Portia makes her decision, she forces
Shylock’s hand rather than ruling against Antonio and forcing him to ask the Duke for a pardon,
such that Shylock is the one who must appeal to the Duke for a pardon. Before he gets the

chance to do that, however, the Duke grants the pardon and distributes Shylock’s wealth
accordingly. He says, “He shall do this or else I do recant / The pardon that I late pronounced
here” (Shakespeare 4.1.390-391). Both the Duke and Portia have the authority to accept
Antonio’s appeal for mercy and invalidate the contract, but neither exercises this right.
Portia does not find legal grounds to invalidate the contract, and the Duke does not want
to invalidate the contract because he does not want to set a dangerous precedent. This was made
evident earlier in the play during Act 3, Scene 3. When Antonio is being taken away by Shylock
and the jailer, Solanio tries to make Antonio feel better and says that the Duke will “never grant
this forfeiture to hold” (Shakespeare 3.3.25). Antonio does not agree with Solanio, saying
The Duke cannot deny the course of law:
For the commodity that strangers have
With us in Venice, if it be denied,
Will much impeach the justice of his state,
Since that the trade and profit of the city
Consisteth of all nations. (Shakespeare 3.3.26-31)
Antonio makes it clear that the Duke cannot risk invalidating his contract because of the possible
repercussions. The city depends on the validity of Venetian laws, and if the Duke decides to
overlook this contract, merchants will no longer have faith in the justice of Venice. This would
cause many problems for Venetian citizens. People would no longer trust the Venetian
government and legal system to honor contracts, especially those involving non-citizens, and
non-citizens would stop trading in the city. Like González de Lara said, trade from merchants
outside of Venice is important to the financial stability of the city. If merchants decided to stop

investing in Venetian trade, the city would lose its role as the leading place of business and
would crumble.
Another example of Contarini’s legal logic in The Merchant of Venice comes in the
theme of mercy. Scholars like MacKay have hypothesized about the reason that Portia does not
offer mercy to Shylock after he rejects giving mercy. MacKay argues that “Portia's pleading,
however, is on at least two levels of meaning: a moral and a literal. The latter reflects clearly a
conflict between the courts of law and of equity (chancery) in Elizabethan England, a conflict
which has affinity with the religious ideologies of the era and the ecclesiastical status of
presiding chancellors” (371). MacKay uses English legal logic as the basis for her argument, as
do other scholars in MacKay’s legacy including Andrews, Shagan, and Skinner, but Venetian
law offers a more accurate foundation for Portia’s ruling. According to Contarini,
If [a suitor] bee acquitted, hee hath (as I said before) no more to doe: but if he bee
condemned, then they are to determine of the manner of his punishment;
concerning the which both the Advocators and the presidents of the Colledge of
Judges doe make motions. Alwaies the Advocators doe propounde that
punishment, which to the sorte of offense doth seeme most sharp and greivous,
their office and dutie being more to incline to severity then to mercie.” (Contarini
91)
Portia refuses to offer Shylock mercy because Shylock refuses to offer Antonio mercy, and her
refusal follows the logic of Venetian law, which would compel her to give Shylock the harshest
punishment possible and leave clemency up to the Duke. Shakespeare’s Duke of Venice forces
Shylock to give half of his money to the state and half to Antonio (Shakespeare 4.1.369-370),

and, more importantly, he spares Shylock’s life preemptively: “That thou shalt see the difference
of our spirit, / I pardon thee thy life before thou ask it” (Shakespeare 4.1.367-368). Portia already
has indicated the Duke’s authority in this matter:
If it be proved against an alien
that by direct or indirect attempts
he seek the life of any citizen,
the party 'gainst the which he doth contrive
shall seize one half his goods; the other half
comes to the privy coffer of the state;
and the offender's life lies in the mercy
of the Duke only, 'gainst all other voice. (Shakespeare 4.1.348-355)
Portia’s logic reconciles well with known Venetian laws. The Duke is now able to exercise his
pardon without the risk of setting a new precedent that would cause rifts in Venetian society.
This perspective on Venetian law in the play helps explain more precisely R. S. White’s general
claim, “The Duke cannot unilaterally pass judgement without the full process of a court trial, but,
when the legal rights and wrongs are made clear through due procedure of argument and
counter-argument, then he can, and he does, take on the authority to pass judgement” (161-162).
The Duke cannot just make a decision on punishment; he must wait for Portia to determine what
the legal solution is before he can do anything. There was no actual trial, but Portia walked
through the arguments and counter-arguments that a trial would bring. Then, the Duke was
allowed to pass judgment. Because Venetian law now allows the Duke to step in and offer

mercy, the play is able to come to a comedic conclusion: no one dies, and the protagonists have a
happy ending.
It is evident in the complex nature of the legal arguments in The Merchant of Venice that
Shakespeare had some legal knowledge before writing the play. Although it is a fair assumption
that he had a working knowledge of the English legal system, after analyzing the play in relation
to Contarini’s The Commonwealth and Government of Venice, it is clear that Shakespeare knew
of certain governing structures in Venetian law. By making Shylock an alien in Venice,
Shakespeare found a way to use existing Venetian law to create and solve the main conflict in
the play. Portia’s knowledge of Venetian law on the Duke’s authority allows him to make the
ruling he and she want, thus also bringing the conclusion of the play to its comedic end. The
legal concepts of mercy as justice and justice versus mercy both pervade Portia’s uses of
Venetian law. She upholds the bond as a matter of justice versus mercy, then steers the case
away from that bond to allow the Duke a means of granting mercy as a matter of justice. Act 4,
Scene 1 of The Merchant of Venice was constructed to align with Venetian law. Even though
some concepts of the English legal system can be associated with the play, Venetian law is the
most prominent influence for the legal logic in Act 4, Scene 1. Recognizing that dimension of
verisimilitude in The Merchant of Venice’ s legal plot contributes to its entertainment value in
16th century England and now.
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